Sample A
Sex, Lies, and Law Reviews:  Uncovering the Mysteries of Those Who Hold All the Power---The Student Editors
Julie Oseid and Leah Christensen

When we began our jobs less than two years ago, we knew we would have to write and publish articles.  We have what many in our field consider an important advancement within our discipline:  a tenure-track position.  When each of us (either together or independently) attempted to figure out “how” to go about the process of taking our first article and sending it out to various journals, there were few resources and no empirical evidence.  Certainly, our more seasoned colleagues would mention specific law reviews to “avoid” but it became clear that the process was nonetheless filled with mysterious and often unknown requirements.  What journal is “good enough” for our promotion?  How do you obtain “expedited” review?  When should I send my article out?  Are there benefits to publishing with specialty journals if they are from a “top” law school?    

These questions are only the beginning.  Between the two of us, we have six articles either published or accepted for publications.  We have submitted blindly to national law reviews.  We have submitted to a peer-edited journal, Legal Writing.  We have submitted to a specialty journal.  We have our share of rejections, but we also found placements for all our articles.  But we still have lingering doubts about the process itself, the journals in which we chose to publish in (i.e., Will my law school consider this journal as acceptable for my tenure package?), and what the student editors really look for in an article (i.e., Do editors even read articles sent from professors teaching in the third or fourth tier?).

Although all new law professors struggle with the publication process, this project is particularly important to those of us attempting to elevate and bring awareness to the rich scholarship within the legal writing discipline.  In short, we need to help each other obtain the best placement for our articles because it helps our discipline as a whole.

Still, the question with which we started remains:  what really matters to the student editors?  Interestingly, it is these individuals who some might say hold our “careers” in their young hands.  Our research will answer all of these basic yet important questions.  
Detailed Description of the Project:  



We will send the survey to 300 law reviews and journals.   Our goal is to receive responses from the editors at law schools who are ranked in different tiers according to the USN&WR rankings.


The second step of our project is to contact the editors at several different law reviews.  We will conduct personal interviews to gain more insight into the “things that really matter.”  We plan to use these one-on-one interviews to gain more insight into the actual process used.
Description of the Research Methods to be Employed:

This project will employ both quantitative and qualitative research methods.  We will send a survey to ask law review editors about eleven major topics:  author credentials, topic, reserved space, format, submission process, expedited review, timing, review process, law review culture, and “trading up.”  In this survey, we will request that law review editors provide us with information about the rank of their law school (top 10, top 25, top 100, etc.), and their position title.  An example of the survey is as follows:
Please answer the following questions about the process you use to select articles for your journal.

Author Credentials

1. Are you influenced by the law school where the author is currently teaching?   Y/N

a.  If yes, which of the following factors do you consider?:

i. the law school’s USN&WR Ranking

ii. the law school’s ranking under some other ranking system

iii. your ability to recognize the name of the law school  iv. your knowledge of a specialty area the law school is known for

2. Are you influenced by the law school(s) where the author has previously taught?

a.  If yes, which of the following factors do you consider?:

i. the law school’s USN&WR Ranking

ii. the law school’s ranking under some other ranking system

iii. your ability to recognize the name of the law school  iv. your knowledge of a specialty area the law school is known for

3. Are you influenced by the law school where the author graduated?

a.  If yes, which of the following factors do you consider?:

i. the law school’s USN&WR Ranking

ii. the law school’s ranking under some other ranking system

iii. your ability to recognize the name of the law school  iv. your knowledge of a specialty area the law school is known for

4. Are you influenced by the placement of other articles the author has published?

5. Are you influenced by the extent of the author’s practice experience?

6. Clerkship experience; rank in graduating class; honors in law school?

Using the ExpressO service (an electronic law review submission service), we will send the survey to all law journals currently utilizing this service (approximately 300 journals).  This will allow us to reach law review staff directly.  We hope to obtain a 30% response rate for the survey, i.e., 100 journals.  We will then compile the survey results.

In addition to the survey of law review editors, we will also conduct qualitative research through the use of personal interviews.  We have selected 6 representative law journals (ranging in rank from a Top 15 law journal to a 4th tier law journal) with whom we will perform personal and/or telephone interviews with the Articles Editors or Editors-in-Chief of the law journal.  During the interviews, we will ask the questions posed in the survey, but expand upon questioning to get richer data and information from the participants.  We hope not only to get answers to the questions we’ve posed, but also commentary on how or why they make certain decisions.  For example, if the first thing an article editor looks at with regard to a submission is author credentials, how did the law journal decide to do this?  Was this part of a culture of the law journal that was passed along in training?  Does the law journal seek to obtain authors from specific ranks of law schools?  We will tape record the interviews and transcribe the interviews to be used as narrative within the article that will describe the study results.  
Preliminary List of Targeted Research Sources:

1. Symposium Issue (Open Access publishing and the Future of Legal Scholarship), Lewis & Clark Law Review (Winter 2006)

a. Michael J. Madison, The Idea of the Law Review:  Scholarship, Prestige and Open Access, 10 Lewis & Clark L. Rev. 901 (2006).   Madison discusses the history of law reviews.  He also makes several comments about student editors.  He notes, “The student editors are uninformed judges of quality; they select pieces based on the author’s reputation, or based on the reputation of the author’s law school, or based on sexy but fleeting topics.”  He does not cite support for this statement.

b. Lawrence B. Solum, Download It While It’s Hot:  Open Access and Legal Scholarship, 10 Lewis & Clark L. Rev. 841 (2006)(analyzing the shift of legal scholarship from old world of law reviews to open access legal blogs).

2. Symposium Issue(The Next Generation of Law School Rankings, Ranking Methodology), Indiana Law Journal (Winter 2006)

a. Bernard S. Black & Paul L. Caron, Ranking Law Schools:  Using SSRN to Measure Scholarly Performance, 81 Ind. L. J. 83 (2006).

3. George L. Priest, Triumphs or Failings of Modern Legal Scholarship and the Conditions of Its Production, 63 U. Colo. L. Rev. 725 (1992)(observations about student editors).

4. Dr. Ronen Perry, The Relative Value of American Law Reviews:  A Critical Appraisal of Ranking Methods, 11 Virg. J.L. & Tech. 1 (2006)(analyzing the different ways in which law reviews are ranked).

5. Sara K. Stadler, The Bulls and Bears of Law Teaching, 63 Wash. & Lee L. Rev. 25 (2006)(reporting the results of cataloguing Harvard Law Review’s publications based on topic).

6. David Monsma, The Academic Equivalence of Science and Law:  Normative Legal Scholarship in the Quantitative Domain of Social Science, 23 Thomas M. Cooley L. Rev. 157 (2006)(analyzing the difference between use of empirical research and quantitative analysis in social sciences and the academic quality of legal scholarship).
Table of Contents:

I. Introduction/Thesis

II. Background/Literature Review

a. How Law Reviews Intersect with Tenure-Track Positions in the Legal Academy (reliance on law review publications for promotion and tenure).

b. Different Systems for Ranking the Law Reviews

c. Will Law Reviews Go Away?

d. Absence of Any Empirical Research about How Law Reviews Really Work

III. Study Methodology

a. Participants, Survey, Interview Format

IV. Empirical/Qualitative Results

a. Survey Results (broken down according to the main ten categories we inquired about)(empirical)

b. Interview Results (qualitative) 

V. What Survey Results Mean for Tenure-Track Professors

VI. What Survey Results Mean for Promotion and Tenure Committees

VII. Conclusion
Timeline for Completion of the Work:


We will send the survey out to law journals on or about February 1, 2007.  Our goal is to compile the survey results and conduct our personal interviews by May 2007.  We will then use the summer months to write the article.  We will plan to submit an article for publication in August of 2007 (although the fall “submission” cycle may in fact be a myth that is debunked by our results).  We will solicit placement for the article during the fall of 2007. 
Contribution of the Piece to Legal Research and Writing Scholarship and Gap in Current Literature:
This project is particularly relevant and important to the new wave of legal writing professors who now attempt to teach, publish and gain status within our discipline.  One of the main challenges for newer professors in our field is meeting the tenure requirements for which others in our profession have worked so hard to obtain.  That challenge is made more difficult by the aura of mystery surrounding how student editors select articles for publication.  Our survey, and resulting article, will shed light on that process.  Based upon our preliminary research, this is the first empirical study of its kind.  Although there are a few articles that serve to provide “advice” about law reviews, etc., we have not found any empirical evidence from student editors and law reviews to support that advice.  This research project and the resulting article will be a concrete way to provide important information to all new scholars in the legal academy, but particularly for our legal writing colleagues.  Despite the advances we have achieved in our field, we have more work to be done to achieve the success, recognition and equity we deserve.  
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The Perils of Non-Precedential Federal Appellate Opinions: 

A Case Study of the State-Created Danger Doctrine in the Third Circuit
A. The Contribution the Project Will Make to the Current Debate on What Constitutes Legal Authority

In 2000, a panel of the Court of Appeals for the Eighth Circuit surprised legal scholars by declaring that the Circuit’s own Internal Operating Rule designating unpublished opinions as non-precedential was an unconstitutional expansion of Article III judicial power, and therefore that the panel was constrained to follow the unpublished opinion of a prior Eighth Circuit panel.  Anastasoff v. United States, 223 F.3d 898 (8th Cir.), vacated on rehearing en banc, 235 F.3d 1054 (8th Cir. 2000).  While no longer in effect, the Anastasoff panel decision sparked a lively national debate about the current status and treatment of non-precedential federal appellate opinions.  


Both before and since Anastasoff, many scholars have addressed the constitutionality of unpublished opinions, the wisdom of transforming non-binding law into binding precedent, the dramatic consequences should the federal circuit courts decide to reject the existing appellate rules which assign no precedential value to such decisions, and how a uniform national policy on such decisions might be designed.  See e.g., Deborah Jones Merritt & James J. Brudney, Stalking Secret Law: What Predicts Publication in the United States Courts of Appeals, 54 Vand. L. Rev. 71 (2001);  Danny J. Boggs & Brian P. Brooks, Unpublished Opinions & the Nature of Precedent, 4 Green Bag 2d 17 (2000);  Richard S. Arnold, Unpublished Opinions: A Comment, 1 J. App. Pract. & Process 219 (Summer 1999);  John Borger &  Chad Oldfather, The Uncertain Status of Unpublished Opinions, 57-DEC Bench & B. Minn. 36 (Dec. 2000);  Martha J. Dragich, Will the Federal Courts of Appeals Perish if They Publish?, 44 Am. U. L. Rev. 757 (1995).   


Missing from this debate is a detailed examination of the practical consequences for district courts, litigants and LRW faculty of confronting parallel, inconsistent appellate opinions that co-exist within the same federal circuit, and whether the appropriate role of the federal district courts should be to predict or apply the binding Circuit’s doctrinal analyses.  (See AALS Jan. 2001 LRW Session on “What is Authority”).  


I propose a case study comparing the divergent binding law and unpublished, non-precedential opinions applying one frequently-invoked constitutional theory within the Third Circuit, the “state-created danger” theory of substantive due process.  The comparison demonstrates that the risks of permitting non-precedential opinions are real.  The Third Circuit has created irreconcilable published and unpublished opinions on the identical legal theory.  District courts asked to address the inconsistencies between the binding and non-precedential opinions have taken conflicting views of the significance of the unpublished opinions.  The district courts’ unpredictable application of the opinions undermines the critical appellate court functions of ensuring that judicial decisions are not arbitrary, ensuring that like cases are treated alike and ensuring that legal issues resolved at the appellate level need not be re-litigated before the district courts.  More fundamentally, the district courts’ unpredictable treatment of non-precedential caselaw raises the question of whether the appropriate role of the federal district courts is to predict the future course of the binding Circuit’s doctrines, using unpublished decisions as indicators of future decisionmaking, or whether district courts should adhere to the binding law as it exists at the time of decision, regardless whether unpublished decisions foreshadow doctrinal shifts.

B. Detailed Description of the Project

1. The Prevalence of Unpublished, Non-Precedential State-Created Danger Decisions in the Third Circuit

The state-created danger theory of substantive due process liability is widely accepted by the federal courts as a viable mechanism for establishing a substantive due process claim.  Since 1996, when the Court of Appeals for the Third Circuit first adopted it, there have been over forty federal state-created danger decisions by trial courts within the Third Circuit.  Yet since 1996, the Third Circuit itself has published only three state-created danger decisions, one six years ago, see Morse v. Lower Merion Sch. Dist., 132 F.3d 902 (3d Cir. 1997), and two since January 21, 2003.  See Smith v. Marasco,     F.3d     , 2003 WL 187575 (3d Cir. Jan. 29, 2003);  Brown v. Pa. Dept. of Health,      F.3d    , 2003 WL 148919 (3d Cir. Jan. 21, 2003).


The existence of only three published appellate opinions (with a six-year silence) does not accurately reflect the number of times that the Third Circuit has been required to resolve disputes about state-created danger claims made before district courts.  In the twenty-nine months from March 2000 to August 2002 alone, the Third Circuit issued at least nine unpublished, non- precedential opinions addressing state-created danger claims.  See Solum v. Yerusalim, No. 99-1067 (3d Cir. March 8, 2000);  Burke v. Mahoney City, No. 99-1357 (3d Cir. March 31, 2000);  Estate of Henderson v. City of Philadelphia, No. 99-1579 (3d Cir. May 2, 2000);  Cannon v. Beal, No. 00-1208 (3d Cir. April 23, 2001);  Webb v. City of Philadelphia, Nos. 99-1980 and 00-1647 (3d Cir. Aug. 31, 2001); Pahler v. City of Wilkes-Barre, 31 Fed. Appx. 69 (3d Cir. 2002) (unpublished);  Combs v. School District of Philadelphia, 32 Fed. Appx. 653 (3d Cir. 2002) (unpublished); Jordan v. Houston, 39 Fed. Appx. 795 (3d Cir. 2002) (unpublished); and Hansell v. City of Atlantic City, 46 Fed. Appx. 65 (3d Cir. 2002) (unpublished). 


Most district courts and litigants within the Third Circuit would be surprised to learn that the Third Circuit had addressed the state-created danger theory at all between the time of its published opinion in 1997 and the online publication of the 2002 not-precedential opinions.  Third Circuit unpublished decisions issued prior to January 2, 2002, are neither available online in any form nor contained in the Federal Appendix.  
But whether issued before or since January 2002, more troubling is that, even when the unpublished opinions can be located, the persuasive significance of the decisions remains unclear.  Neither district courts nor litigants, nor perhaps even the Third Circuit itself, are certain of the significance of this “vast underground body of law . . . disavowed by the very judges who are producing it.” Richard S. Arnold, Unpublished Opinions: A Comment, 1 J. App. Pract. & Process 219, 225 (Summer 1999).

2. The Divergence of Binding Precedent and the Unpublished, Non-Precedential Third Circuit Opinions


Perhaps the existence of the unpublished, non-precedential opinions would not be troubling if they were entirely consistent with the published Third Circuit law that binds subsequent panels and the district courts.  But the unpublished state-created danger opinions are not consistent with the binding precedent.  The parallel body of state-created danger substantive due process opinions diverges from Supreme Court precedent and the binding Third Circuit law in four primary ways:

(1) The unpublished opinions apply a different standard of culpability from the “shocks the conscience” standard required by the Supreme Court for all substantive due process claims since County of Sacramento v. Lewis, 523 U.S. 833 (1998), as acknowledged by Miller v. City of Philadelphia, 174 F.3d 368 (3d Cir. 1999);

(2) The unpublished opinions plainly require affirmative uses of government power by the accused state actor to result in liability, at odds with the Third Circuit’s published state-created danger decision, Morse v. Lower Merion Sch. Dist., 132 F.3d 902 (3d Cir. 1997);

(3) The unpublished opinions appear to require constitutional wrongdoing by an individual state actor in order to reach 42 U.S.C. Section 1983 municipal liability by the government employer, at odds with Fagan v. City of Vineland, 22 F.3d 1289 (3d Cir. 1994);
(4) 
One of the unpublished opinions most likely precludes the possibility of derivative state-created danger claims by family members of the plaintiff allegedly injured by the state-created danger, a claim which has been pursued with some success before many district courts within the Third Circuit since 1996.    


3.
District Court Treatment of the Non-precedential Opinions is Inconsistent and Unpredictable

Although by tradition the Third Circuit will not itself cite to its unreported opinions as authority, the Third Circuit does not prohibit citation of its non-precedential opinions by litigants or district courts.  Third Circuit Internal Operating Procedure 5.8.  On the rare occasions that the non-precedential state-created danger decisions have been brought to their attention, federal district courts within the Third Circuit have been inconsistent in their application of the decisions.  Most likely, the inconsistency is based on the equally true facts that, while the decisions themselves are non-precedential, they nevertheless represent the opinions of three members of the Court of Appeals.


At least one district court has expressly relied on unpublished, non-precedential Third Circuit state-created danger decisions, while noting that they represent persuasive authority only.  In choosing to quote and heavily rely on the unpublished decisions, the district court in White v. City of Philadelphia, 118 F. Supp. 2d 564, 569 (E.D. Pa. 2000), acknowledged as to each opinion that “under Third Circuit Internal Operating Procedures §§ 5.1, 5.3, 5.4, 5.6 and 5.8, this unreported memorandum opinion was not circulated to the non-panel active judges and has no precedential value.  Nevertheless, this Court finds it instructive.”  White, 118 F. Supp. 2d at 569.Yet a different district court judge within the Third Circuit explicitly has rejected a litigant’s attempts to rely on the non-precedential state-created danger caselaw as representative of the views of the Third Circuit because the Court of Appeals has instructed trial courts not to rely on unpublished opinions.

4. Conclusions






While non-precedential memorandum opinions afford overburdened federal panels the opportunity to more quickly dispose of their docket, federal circuits should resist the temptation to dispose of state-created danger appeals with non-precedential opinions, given the frequent invocation of this substantive due process theory and the fact-specific nature of court rulings on the state-created danger theory.  The Third Circuit itself should more faithfully adhere to its own Internal Operating Procedure 5.3, requiring an opinion to be published unless the decision has “value only to the trial court or the parties.” At the next opportunity, the Third Circuit should publicly recognize and adopt the doctrinal shifts in the state-created danger theory endorsed by the non-published opinions.  Further, it may be time for the Third Circuit either to revisit its much-criticized ruling in Fagan v. City of Vineland, 22 F.3d 1283 (3d Cir. 1994), permitting municipal liability in the absence of underlying constitutional wrongdoing by an individual state actor, or to publicly adopt the distinction of Fagan drawn by the non-precedential opinions, which essentially would overrule Fagan’s misreading of Section 1983 municipal liability. Finally, while the Third Circuit’s decision to release to legal publishers all unpublished non–precedential opinions entered from January 2, 2002 forward is a welcome step, the availability of any future unpublished decisions does not alter the non-precedential status of the existing unpublished decisions, which remain unavailable online, nor does it ensure the prevention of future doctrinal anomalies in the Third Circuit’s opinion-writing.

 Importance to the Legal Writing Community





I have found teaching the concept of hierarchy of authority to first-year law students to be particularly challenging.  The divergence between the precedential and non-precedential state-created danger decisions in the Third Circuit is an example of an additional hidden layer of hierarchy of uncertain doctrinal or persuasive significance.  In an era of wide reliance on computerized legal research databases where, nationwide, unpublished federal circuit court opinions are readily available online and in the Federal Appendix, legal writing faculty must teach not only the traditional hierarchies of authority but also contend with this new frontier.
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PART 2: PROPOSAL DESCRIPTION      
Instructions to Applicant: 

Please do not include any identifying information (e.g. name or school) in this portion of the application. Please fill in each portion of the application. Part 2 of the Application should not exceed five pages.

	Working Title: 

 Thinking or Not Thinking: Unconscious Deliberation and Its Implications for Legal Education

	Subject Area: What is the subject area of the paper? (e.g. Legal Writing, Law & Literature, etc.) If multi-disciplinary, then list every subject. 

 Legal Analysis/Legal Writing; Cognitive Psychology; Learning Theory

	Research Methods: What research methods will you employ in writing this paper? (e.g. empirical research, multi-disciplinary research, statistical analysis, traditional legal research)

 Legal research; multi-disciplinary research 

	Timeline: What is your time line for completing this work?

 I would expect to have a completed draft by August 2008.


Short Description/Abstract: (Please include an abstract; try to limit to no more than 300 words.)

 SEQ CHAPTER \h \r 1 Our profession suffers from an inability to agree upon what it means to “think like a lawyer,” although there is nearly unanimous agreement that something about the way lawyers think differs from the way non-lawyers think. Thus, while we are able to teach students the structures of legal analysis in ways that produce remarkably uniform results, we are less able to discuss legal pedagogy from a metacognitive perspective. This makes it difficult to analyze the value of specific teaching techniques, other than by judging their effects.


Cognitive psychology offers a metacognitive structure to conceptualize legal reasoning. The recently developed theory of unconscious thought proposes that thought is either conscious or unconscious, that attention distinguishes one from the other, that only conscious thought can follow rules, and that unconscious thought often produces better results in complex decision making than does conscious thought. This theory, both startling and exciting, promises to frame discussions happening in law schools around the country in the wake of the Carnegie Report.


This paper examines the theory of unconscious thought, and uses the principles underlying the theory to create a framework for examining legal reasoning and legal education. The author concludes that legal reasoning as it is currently taught may create a number of unintended effects, and proposes possible pedagogical changes based on cognitive psychology and learning theory to remedy those effects.

More Detailed Description of Your Work
I. Introduction

II. The Theory of Unconscious Thought

III. Legal Reasoning Viewed Through the Principles of Unconscious Deliberation

IV. Implications for Teaching Legal Analysis

Introduction

Learning to “think like a lawyer” is the hallmark accomplishment of a law student’s first year.
 It is at once the very best thing we do as legal educators, and the very worst. According to the recent Carnegie report, “legal pedagogy is remarkably uniform across variations in schools and student bodies.”
 In other words, through the indirect approach of most doctrinal courses and the direct approach of most legal writing courses, law students complete their first year with an entirely new set of cognitive skills, which is remarkably similar to the new set of skills shared by every other first-year law student in this country.  

Impressive as that may be to those of us who participate in the process, it is not enough for those who wrote the Carnegie report. They observe that “thinking like a lawyer” involves a high level of abstraction – what we would describe as finding and applying rules – and note that this analytical process inherently values rules over ethics, morals, social consciousness, and any notions of justice.
 The report notes that this separation of analysis from context, as it were, may be acceptable for beginning law students as a way to focus them on the bare-bones structure of rule-based reasoning.
 Nonetheless, the report criticizes law schools’ lack of a uniform process to reintroduce those messy aspects of life back into legal reasoning.
 Without that, the report implies, law schools are creating analytical automatons. Instead, we could be creating principled human with remarkably well-honed analytical tools in their conceptual toolboxes, and with the ability to consciously use those tools or not as the situation demands.

This paper will examine whether and how law schools can achieve this goal by examining legal reasoning from the perspective of cognitive psychology. Part I will discuss legal reasoning from the perspective of the theory of unconscious thought, recently proposed by Prof. Ap Dijksterhuis of the University of Amsterdam.
 In the language of this theory, law school teaches the conscious use of rule-based structures to analyze complex legal questions. The theory has been supported by several experiments demonstrating that individuals not only are capable of making complex decisions without paying conscious attention, but that decisions made unconsciously are often better on both objective and subjective scales.
 In other words, complex decisions can and perhaps should be made by consciously using our unconscious minds.

This theory rests on several principles, one of which is that the conscious mind has a relatively low capacity to store information, while the unconscious mind’s capacity is far greater.
 The metaphor that works most easily to describe this phenomenon is technological: Our conscious minds are akin to the hard drives of our computers, while our unconscious minds are the internet. While that metaphor works well in describing capacity, it does not operate as well to describe the quality of conscious versus unconscious thinking. According to Dijksterhuis, conscious thinking is sequential and rule-based; in contrast, unconscious thinking can discern patterns, but does not follow explicit rules.
 In other words, legal reasoning makes thinking more conscious by making it explicitly rule-based. 

After introducing readers to the theory of unconscious thought, Part II of this paper will examine legal reasoning through the lens of Dijksterhuis’s principles. This will reveal possible intended and unintended consequences of legal analysis’s exclusive reliance on conscious modes of decision making. For instance, Dijksterhuis has found that conscious thinkers apply stereotypes more often than unconscious thinkers.
 This is consistent with his proposition that the conscious mind has a very low capacity relative to the unconscious mind; stereotypes are tools of classification, which would assist a thinker in storing information. But is that true of legal thinkers? Although it may require eventual empirical testing, I propose that one of the things legal education does well is train the conscious mind, and in so doing, increases legal thinkers’ capacity to store and process information.

Developing a theoretical framework moves us into the realm of metacognition, which will assist us in developing more useful theories of teaching. Part III will discuss the implications of unconscious thought theory on legal education, particularly in light of the Carnegie Report’s observations and recommendations. For instance, expanding our idea of what it means to think like a lawyer could be accomplished directly or indirectly; we could explicitly teach students how to use their unconscious minds in making complex decisions.
  But we might also accomplish that goal through less explicit means. For instance, the Carnegie Report suggests law schools offer more professionalism courses to second and third-year students.
 These courses, in which students discuss what it means generally and specifically to be a lawyer, could be a perfect venue for expanding the law student’s paradigm of problem solving from a purely analytical exercise, which views people and their heartbreak as mere facts, to a more holistic exercise that explicitly addresses how to incorporate the rest of our consciousness and our humanity into our role as leaders and thinkers in the world.
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Synopsis/Abstract

Working Title: Clearly, Intensifiers Make a Difference—Or Do They?  

I.  Preliminary List of Targeted Research Sources:

Anita K. Barry, Narrative Style and Witness Testimony, 1 J. Narrative & Life His. 281 (1991).

Brad E. Bell & Elizabeth F. Loftus, Trivial Persuasion in the Courtroom: The Power of (a Few) Minor Detaiols, 56 J. Personality & Soc. Psychol. 669 (1989).

Conley, O’Barr, & Lind, The Power of Language: Presentational Style in the Courtroom, 1978 Duke L. J. 1375.

Robert J. Connors & Andrea A. Lunsford, Frequency of Formal Errors in Current College Writing, or Ma and Pa Kettle Do Research, 39 College Composition & Commun. 395 (1988).

Neil Daniel, Writing Tips, 1 Perspec. Teaching Leg. Research & Writing 87 (April 1993).

Bonnie Erickson et al, Speech Style and Impression Formation in a Court Setting: The Effects of “Powerful” and “Powerless” Speech, 14 J. Experimental Soc. Psychol. 266 (1978).

Maxine Hairston, Not All Errors are Created Equal: Nonacademic Readers in the Professions Respond to Lapses in Usage, 43 College English 794 (1981).

Patrick Hartwell, Grammar, Grammars, and the Teaching of Grammar, 47 College English 105 (1985).

Lawrence A. Josman & John W. Wright, The Effects of Hedges and Hesitations on Impression Formation in a Simulated Courtroom Context, 51 W. J. Speech Comm. 173 (1987).

Martha Kolln, Rhetorical Grammar: Grammatical Choices, Rhetorical Effects (5th ed. Longman, 2006).

James W. McElhaney, A Style Sheet for Litigation, 1 Scribes J. Leg. Writing 63 (1990).

W. O’Barr, Linguistic Evidence: Language, Power, and Strategy in the Courtroom (1982).

Colm A. O’Muircheartaigh et al, Intensifiers in Behavioral Frequency Questions, 57 Pub. Opinion Q. 552 (1993).

Richard A. Posner, Judges’ Writing Styles (and Do They Matter?), 62 U. Chi. L. Rev. 1421 (1995).

Anita Schnee, Logical Reasoning “Obviously,” 3 Leg. Writing 105 (1997).

Monica Hersh Khetarpal Sholar, student author, Jurors’ Perceptions of Gender-based Linguistic Differences, 10 Wm. & Mary J. Women & L. 91 (2003).

Jeffrey D. Smith, The Advocate’s Use of Social Science Research into Nonverbal and Verbal Communication: Zealous Advocacy or Unethical Conduct? 134 Military L. Rev. 173 (1991),

Lance Stockwell & David C. Schrader, Factors that Persuade Jurors, 27 U. Toledo L. Rev. 99 (1995).

Constance Weaver, Teaching Grammar in Context (Boynton/Cook-Heinemann 1996).

II.  Description of the Research Methods to be Employed:


The research for this article will draw directly from empirical data, statistical research, and published scholarship. As indicated by my cited research sources, there have been numerous studies on the effect of intensifier usage in connection with oral courtroom advocacy dealing with jurors and witnesses. There is also research treating the effect of intensifier usage in non-legal settings. I will use this research to establish current theories on the effect of intensifier usage. I will then use the results of an empirical study and a statistical evaluation modeling the relationship of high intensifier usage to success on appeal to determine whether intensifier usage in “real” appellate briefs is associated with a greater or lower likelihood of success on appeal. 


I am currently performing a pilot statistical study on this effect with an associate professor of statistics at my university and will present the results of this study at an upcoming regional legal writing conference. An ALWD grant will enable me to perform a fully valid statistical comparison after the pilot study, to write an article detailing the results, and to publish the results in a law review or legal writing journal. To obtain my empirical data, I will survey judges and clerks from my state’s supreme court to determine their subjective opinions about intensifier usage. My statistical study will involve a random sampling of briefs containing high intensifier usage with a random sampling of briefs containing low intensifier usage and comparing the success of the briefs based on issue or case outcome as determined by the appellate court’s decision. I will use civil cases decided in the last five years from my state’s supreme court in the study. The outcome of the randomly sampled cases will be compared with the outcome of all cases during the same five-year time period.  My pilot study is using data from the same source and time period.

III.  Detailed Description of the Project:


I believe almost all legal writing instructors teach that “obviously” it is “very” bad to use intensifiers. Richard Neumann frames the problem: 

You can do harm with words that claim too much. The first example below is actually less persuasive than the second:

It is obvious, therefore, that the defendant clearly understood the consequence of his acts.

Therefore, the defendant understood the consequences of his acts.

In the first example, “It is obvious” and “clearly” supply no extra meaning. Instead, they divert the reader’s attention from the message of the sentence. Judges assume that expressions like these are used to cover up a lack of logical proof.

Richard K. Neumann, Jr., Legal Reasoning and Legal Writing 330 (5th ed., Aspen Publishers 2005).  Every legal writing text that I have read makes a similar claim. But do judges (or their clerks) really assume that intensifiers signal weakness in an argument? If such assumptions are made, does the use of intensifiers correlate with an increased incidence of losing on appeal? Or do judges accept intensifiers at face value? Does intensifier usage make any difference at all? 


Research on the effect of intensifier usage on jurors and on witness credibility shows mixed results. Most studies conclude that intensifier usage is “powerless” language and tends to be associated with negative outcomes. Some, however, conclude that some intensifiers are “powerful” language and have a positive effect. No one, to my knowledge, has researched whether intensifier usage is associated with effective written appellate advocacy. To find out, I will, in collaboration with a statistics professor (who, unlike me, does not need funding) perform both a survey of judges and clerks and a statistically valid analysis comparing the frequency of intensifier usage in actual appellate briefs with the outcome of the associated appellate cases and compare those results to the outcome of appellate cases without respect to intensifier usage. I will also determine the pervasiveness of this writing technique in appellate brief writing. My proposed article will discuss the perceived problems with using intensifiers among legal writing professionals. It will then address the results of studies on intensifier usage in oral advocacy and in non-legal areas. Finally, it will address the results of my research and hopefully provide an empirical basis for the avoidance of intensifiers in legal writing.

IV.  Table of Contents for the Piece:


A. Introduction


B.  Perceived Problems with Using Intensifiers


C.  Current Studies Addressing the Effect of Intensifier Usage


D.  Appellate Court Perceptions of Intensifier Usage


E.  The Effect of Intensifier Usage on the Likelihood of Success on Appeal


F.  Conclusion

V.  Timeline for Completion of the Work:


A. Complete the research and refine thesis by May 2007


B.  Draft Article May through July 2007


C.  Circulate to peers in August 2007


D.  Revise in August and September 2007


E.  Circulate to possible publications: September 2007

V.  Contribution to Legal Research and Writing Scholarship and the Gap in Current Literature


The proposed research and article will provide empirical and statistical evidence showing whether there is validity to the nearly universal claim made by legal writing professionals that intensifier usage is associated with weak argumentation. Although studies of intensifier usage in legal oral advocacy generally show that such usage is associated with powerless language and a lack of credibility, some studies suggest the opposite effect. The same is true of studies in non-legal areas such as the use of intensifiers in survey questions; the results are mixed. To my knowledge, no study has yet addressed the effect of intensifier usage in written appellate advocacy. Such a study would fill that gap and perhaps provide evidence that there is an empirical basis for avoiding intensifiers. It would also raise additional questions that should be addressed: Is there any correlation between intensifier usage and success on appeal due to a recognition that intensifiers such as “obviously” are “code words” for “this is not obvious, so I must compensate by saying it is obvious”? Is it simply that poor writers tend to use intensifiers and therefore get poor results? Do legal writers use intensifiers when the arguments are objectively weak and is that the reason for poor results in the presence of intensifier usage? This article would also serve as a catalyst for future research (some of which I plan to do) regarding the effect of more serious grammatical errors on written appellate advocacy.  All of the above will “greatly” contribute to a better understanding of the effect of writing style on the legal reader.
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Sheila Rodriguez
Taming Hubris: Using Conferences and Guided Self Assessment to Ease the Triumphant Undergraduate Writer’s Transition to Novice Legal Writer

I.
Detailed Description of the Project

A.
Background


“Writers make things happen to themselves, both positive and negative . . .”

Donald A. McAndrew & Thomas J. Reigstad, Tutoring Writing:

A Practical Guide for Conferences 90 (2001).

Many law students excelled as undergraduate writers.1 Not surprisingly, many of these students resist or reject critiques of their legal writing during student-faculty conferences. What these students must now accept is that they are novice writers who must assimilate new forms of both explicit and implicit knowledge before they can become expert legal writers.  See Stefan H. Krieger, Domain Knowledge and Teaching of Creative Legal Problem Solving, 11 Clin. L. Rev. 149 (2004).  Explicit knowledge has been defined as “what the law is” and implicit knowledge has been defined as “what to do with it.”  Ian Weinstein, Teaching Reflective Lawyering in a Small Case Litigation Clinic:  A Love Letter to my Clinic, 13 Clinical L. Rev. 573, 584 (2006).   The triumphant undergraduate writer’s legal writing might suffer from gaps in explicit knowledge, implicit knowledge, or both.    

In order to access these gaps in knowledge, there is a need to look beyond the conference for a way to help this particular type of student begin to assimilate both types of knowledge.  There is, of course, the parallel challenge of dealing with these students’ emotions.  For reason and emotion are melded in human cognition.  Lila A. Coleburn & Julia C. Spring, Socrates Unbound:  Developmental Perspectives on the Law School Experience, 24 Law & Psychol. Rev. 5, 23 (2000).     


B.
The Self Assessment Inventory
One way to help students make the transition to novice legal writer is to have them reflect on the choices they make in their writing.  Steven J. Johansen, “What Were You Thinking?": Using Annotated Portfolios to Improve Student Assessment, 4 Leg. Writing 123 (1998).  Another way is to have students assess their writing holistically.  Richard K. Neumann, Legal Reasoning & Legal Writing: Structure, Strategy, and Style, Teacher’s Manual 201-02 (4th ed. 2001).  Requiring law students to engage in such metacognition also reduces the professor’s workload.  Robin A. Boyle, Employing Active- Learning Techniques and Metacognition in Law School:  Shifting Energy from Professor to Student, 81 U. Det. Mercy L. Rev. 1 (2003).      

The Self Assessment Inventory is the working title of a questionnaire that the author is developing.  The questionnaire asks students to reflect on their writing, both in terms of the choices they have made in their writing and in how they feel about their writing.  Students complete the questionnaire after they have drafted their first major writing assignment in the fall semester, shortly before their first student-faculty conference.  Depending on the desired pedagogical goals, a professor may read the completed questionnaire before or during a conference.  

Research in the field of composition theory suggests that students, regardless of ability level, are more likely to benefit from critiquing that focuses on discourse-level topics, rather than surface-level correctness.  Donald A. McAndrew & Thomas J. Reigstad, Tutoring Writing: A Practical Guide for Conferences (2001).  To that end, many of the questions on the Self Assessment Inventory are designed to reveal underlying deficits in explicit and implicit knowledge. For example, after students have drafted a memo on a negligence claim, one question might ask them to explain the difference between actual and constructive notice, a critical part of the memo’s analysis.  A flawed response to this question might reveal that a student neglected to discuss constructive notice because her explicit knowledge of the law was lacking.  Thus, the student’s response to the question can spark a discourse-level discussion rather than a surface-level critique.  Another question might ask a student to identify and label the parts of a rule paradigm in his memo.  Mislabeling a section of text might indicate that while the student understands the law, he has not yet acquired the implicit ability to organize it in a way that the law-trained reader expects to find it.  And, again, the student’s response can initiate a discussion of the paradigm, rather than a critique of the writing.    

Other questions on the Self Assessment Inventory are holistic and designed solely to anticipate the student’s reaction to critiquing.  For example, “What do you think you did well on this assignment?”  “What do you think you did not do well on this assignment?”  See Richard K. Neumann, Legal Reasoning & Legal Writing: Structure, Strategy, and Style, Teacher’s Manual 201 (4th ed. 2001).  A student who has significant problems in her analysis, yet who writes little or nothing in response to the latter question, is likely to resist—or at least be surprised by—criticism.      

Although this research project focuses on the law student who previously succeeded as a writer, there are many other types of students who could benefit from using reflective techniques with conferences.  These types of law students include:  (1) the Defeated Student (a student who is often, but not always, unprepared for a conference); (2) the Dominator (a student who is argumentative or who tries to control the discourse of the conference); and (3) the Professor Pleaser (a student for whom learning is a game aimed at winning a high grade).  See Robin S. Wellford-Slocum, The Law School Student-Faculty Conference: Towards a Transformative Learning Experience, 45 S. Tex. L. Rev. 255 (2004).  The author makes three additions to this typology:  (1) the Butterfly (a student who alights on every issue, except the relevant ones); (2) the High Maintenance Student (a student who demands a high level of attention from the professor); and (3) the Triumphant Writer (discussed supra).  

C.
Conclusion

Some research suggests that feedback coming from the self is more valued and better recalled than feedback from any other source.  Kathleen T. Brink, Optimal Conditions for Effective Feedback 5 (1990) (ERIC Reports).  Perhaps even more important, requiring students to reflect on their writing gives them control over their writing.  Rebecca Simmons, The Horse Before the Cart:  Assessing for Understanding, Educ. Leadership, Feb. 1994, at 22-23.  

Research in the field of composition theory demonstrates that high ability writers exhibit controlling behavior during conferences.  S.W. Freedman & M. Sperling, Written Language Acquisition:  The Role of Response and the Writing Conference, in The Acquisition of Written Language:  Response and Revision 106-30 (S.W. Freedman, ed., 1985).  Triumphant undergraduate writers whose legal writing is not equally triumphant have effectively lost control of their writing.  Resistance to criticism may be one way that these writers seek to retain control.  Pedagogical techniques aimed at these students must give them autonomy over their writing while at the same time revealing their gaps in knowledge.  As the philosopher Michael Polanyi once said, “We can know more than we can tell.”  Using conferences and guided self assessment will lead these students to appreciate the real distance between novice legal writer and expert legal writer.           
II.
Research Methods and Timeline for Completion

The author anticipates using Westlaw to conduct most of the research for this project, using print research only for sources not available on Westlaw or Lexis.  For example, the author is currently investigating the need to target additional literature on writing conferences outside the law school setting, most of which is not available on Westlaw or Lexis.  A teaching assistant, supervised by the author this semester, is currently researching the literature on conferences in the clinical and externship context.  The author is currently targeting her research sources in the field of cognitive science.  

The author will be presenting the topic of this project both at a regional conference and at a faculty colloquium before the end of the spring 2007 academic semester.  By that time, the focus of the research will either remain the same or expand to include other types of students.  The author, who has no teaching requirement this summer, expects to complete the article by July 2007, in time to submit it for publication in the law review cycle.

III.
Contribution to Legal Research and Writing Scholarship

The law student-faculty conference is a widely used, and increasingly used, pedagogical method of helping all students attain mastery.  In the fall of the 2005-06 academic year, the average LRW faculty member held 49.39 hours of conferences.  Association of Legal Writing Directors Legal Writing Institute, 2006 Survey Results (2006), http://www.alwd.org/ (follow “ALWD/LWI Survey” hyperlink; then follow “2006 ALWD/LWI Survey Report” hyperlink). Additionally, there has been a steady increase in the number of faculty members who use conferences to comment on major writing assignments.  Id.  

Yet there is little scholarship devoted to the law student-faculty conference.  See  Richard Henry Seamon, Lightening and Enlightening Exam Conferences, 56 J. Legal Educ. 122 (2006); Robin S. Wellford-Slocum, The Law School Student-Faculty Conference: Towards a Transformative Learning Experience, 45 S. Tex. L. Rev. 255 (2004); Philip C. Kissam, Conferring with Students, 65 UMKC L. Rev. 917 (1997).  And there is almost no literature devoted to the law student-faculty conference in the LRW context.  See  Robin S. Wellford-Slocum, The Law School Student-Faculty Conference: Towards a Transformative Learning Experience, 45 S. Tex. L. Rev. 255 (2004).   

Similarly, there is little scholarship on using reflective techniques to improve students’ legal writing.  Steven J. Johansen, “What Were You Thinking?": Using Annotated Portfolios to Improve Student Assessment, 4 Leg. Writing 123 (1998). 
There is no literature linking these two pedagogical techniques nor is there any literature devoted to working with students who resist or reject criticism of their legal writing.  Therefore, the proposed article would fill a significant gap in the literature.
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1 Some law students, of course, have graduate-level writing experience.   





